POLICY BRIEF
HB 1228

The Gonscience Protection Act
Sponsor: Representative Bob Ballinger
Summary: The Conscience Protection Act (CPA) affirms the traditional interpretation of "free exercise of
religion" under the U.S. Constitution and the Arkansas Constitution. lt provides legal recourse for individuals
whose religious freedoms are infringed.

*

The CPA reaffirms that individuals have all the religious liberties identified in the U.S. Constitution and
the Arkansas Constitution.

*

Under a 1990 U.S. Supreme Court rulingl, the legal emphasis of free exercise of religion changed from
the act of doing something-for example, going to church-to believing something-for example,
believing in God. This is a major shift in the way our country treats religious expression, because it
relegates religion to a mental exercise instead of including physical activities as well.

*

Prior to 1990, if the government passed a law that interfered with a person's free exercise of their
religion, the government had to 1) Present a compelling governmental interest served by the law and 2)
Demonstrate that it restricted the exercise of religion in the least intrusive manner possible. The U.S.
Supreme Court changed those requirements in 1990. However, individual states may restore the
definition of "free exercise of religion" for their citizens. The CPA does that for Arkansas.

{. lt states that individuals have the right to practice religion without being burdened, and it mandates that
no government can burden the exercise of religion without proving that doing so is "Essential to further a
compelling governmental interest; and the least restrictive means of furthering the compelling
governmental interest."

*

lf a person's exercise of religion is burdened, they may file a lawsuit. The court may award the person
any relief and financial reimbursement deemed necessary to make up for the offense.

*

Similar bills passed in Mississippi in 20142; Kansas in 20133; Tennessee in 20Oga; Texas in 20055; and
Oklahoma in 20006. Missouri passed a religious freedom law in 20107, but it did not include civil
remedies.

*

ln Texas, similar laws have been used to overturn city ordinances prohibiting charities from feeding the
homeless.

*
*

Every state that borders Arkansas has passed a law similar to the CPA.

Arkansas is one of only eleven states with no law or court ruling that fully or partially affirms the
traditional interpretation of the free exercise of religion.
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l.

\ühy is the CPA necessary?
Answer: A U.S. Supreme Court ruling in 1990 changed the legal interpretation of "free exercise of religion" from
an action (i.e. the act of practicing your religion) to a belief (i.e. the belief in a religion). The CPA restores the pre1990 interpretation of "free exercise of religion."

2.

Religious liberties are insured by our constitution. Why do we need a law giving us what we already have?
Answer: The First Amendment has not changed, but the way courts interpret it has. The CPA restores the legal
concept of freely exercising one's religion to the pre-l990 interpretation-that is, the interpretation that existed
from the time of the Founding Fathers until 1990.

3. Will this give religious extremists

a license to disrupt our public schools, gatherings, or safety?
Answer: No. The CPA allows the government to infringe on a person's religious practice to the extent that doing so
1) is essential to further a compelling governmental interest, and 2) is done in the least restrictive manner possible.
Public education, public gatherings, and public safety are all well-documented govenìmental interest. Courts have
ruled repeatedly the government has legitimate jurisdiction in these areas.

4. Will this law protect parents who deliberately

withhold medic¿l treatment of their children based on their

religious beliefs?
Answer: No. Child welfare is a documented governmental interest, and all existing child abuse, neglect, or
maltreatment laws will still apply.

5. \ilill

this law allow anybody to abuse children?
Answer: Absolutely not. The protection of children is a well-documented oocompelling govemmental interest" that
would supersede any religious teaching to the contrary.

6. Will this law protect religious cults that practice polygamy or abuse their members?
Answer: No. If the government did not have the right to prohibit theft, abuse, fraud, and other crimes, the courts
would havc provcn it long ago. Covcrnmcnts havc thc right to outlaw criminal bchavior, and rcligious frccdoms do
not exempt a person from abiding by the law (see Reynolds v U.S. 1878). The CPA changes nothing, in that regard.

7. Will this law protect a Catholic

Priest or other clergyman who abuses a child?
Answer: No. Child welfare is a well-documented governmental interest. This law could not justiff child abuse.

8. Will this law allow Muslim extremists

to stone or dismember people who violate religious laws?
Answer: No. Killing or hurting another person has never been accepted as a legal religious practice in America.
That would not change under this bill.

9.

Could this law complicate matters in public schools where Muslim students might want to wear traditional
Muslim attire in violation of the school's dress code?
Answer: It's already questionable whether a school can bar students from wearing religious attire. If the school can
present a compelling interest for prohibiting certain attire-such as a fear that long robes, trench coats, and similar
clothing might be used to smuggle prohibited items into a classroom-the dress code would probably have a good
leg to stand on. However, to our knowledge, other state religious freedom laws have not been used this way.

10.

Will this law affect Arkansas' prison inmates?
Answer: No. The CPA specifically exempts the Arkansas Department of Correction.

I 1. Will this bill put Arkansas law in conflict with federal court rulings against prayer in public school?
Answer: No. Schools will still have to abide by federal laws and court rulings governing prayer in school. No part
of the CPA requires govemment institutions to engage in religious activity.
12.

Witl this bill lead to frivolous lawsuits against public school teachers or other school officials?
Answer: No. Any suit that lacks merit would likely be dismissed by the court.

13.

What if a public school student's practice of his or her religion is disruptive to the school environment?
Answer: Conducting public education in a peaceful and orderly manner is a compelling governmental interest. The
school would be entirely within its legal right to stop any disruptive behavior.

